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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.

Unl ess otherw se indicated, section references are to the

I nternal Revenue Code in effect for the year in issue. The
decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority.
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Respondent determ ned a deficiency in Federal inconme tax of
$6,373.56 for the 2000 taxable year. The issue for decisionis
whet her unal | ocated support paynents constitute “alinony or
separ ate mai nt enance paynents” that petitioner may deduct under
section 215.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner’s mailing address was Manville, New Jersey.

At the tinme of trial, petitioner was enployed as a police
officer. Petitioner and Dawmn M Peterson (Ms. Peterson) were
married prior to the year in issue. They had two m nor children:
Marc and Christopher. | n Novenber 1999, petitioner filed for
divorce in the Superior Court of New Jersey, Chancery
Division/Famly Part, Hunterdon County (New Jersey court).

The New Jersey court issued and filed on January 27, 2000,
an Order for Pendente Lite Relief (pendente lite order), which
provided in part:

1. Legal custody of the two mnor children of the
marri age, Marc and Christopher, shall be shared

jointly. Residential custody of Christopher shall be

with plaintiff father. Residential custody of Marc

shal |l be wi th defendant nother.

2. Each child shall alternate weekends wth the

other parent from7:00 p.m Friday until 7:00 p.m

Sunday, so that both children are together every
weekend. Furthernore, they shall alternate Wdnesday
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evening parenting time from6:00 p.m until 9:00 p.m,

again so the children are together every Wdnesday
eveni ng.

9. Defendant is hereby granted pendente lite,
unal | ocated support in the anmount of $325 per week,
retroactive to Decenber 23, 1999. Paynents shall be
made through i ncome w t hhol di ng through the Hunterdon
County Probation Departnment. Plaintiff shall pay al
arrears and the weekly obligation beginning i nmediately
and keep the account current until he sees the correct
anount being wthheld fromhis paycheck
The pendente lite order was | ater nodified on February 2,
2000, “so that the award of unallocated support of $325 per week
is retroactive to Decenber 14, 1999, the filing date of
defendant’s cross-notion for support.”

Petitioner’s divorce becane effective May 21, 2001

On April 15, 2001, petitioner filed a Form 1040, U.S.
| ndi vi dual I ncone Tax Return, for the 2000 taxable year (2000 tax
return). Petitioner clainmed a deduction of $24,424 as alinony
pai d.?

Respondent issued petitioner a notice of deficiency dated

May 15, 2002, determning a deficiency in Federal incone tax of

1 Al'though the pendente lite order granted Ms. Peterson
unal | ocat ed support of $325 per week for the 2000 taxabl e year,
petitioner clainmed a deduction of $24,424 for alinony paid.
Respondent does not contend that the clainmed amunt has not been
pai d; rather, respondent’s only basis for disallow ng the
deduction is his contention that unall ocated support paynents do
not constitute alinony or separate mai ntenance paynents under
sec. 215. The record al so does not indicate whether Ms. Peterson
i ncl uded any portion of this anmpunt as gross incone under secs.
61(a)(8) and 71(a).
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$6,373.56 for the 2000 taxable year. Respondent disallowed the
deduction of $24,424 as alinony paynents.?

Petitioner contends that the unall ocated support paynments
made pursuant to the pendente lite order constitute “alinony or
separ ate mai nt enance [paynents]” under section 71(b), because,
under New Jersey |law, the hypothetical death of Ms. Peterson
woul d relieve himof any further obligation to nmake the
unal | ocat ed support paynments when he has joint custody of his two
m nor children. Respondent disagrees that the death of M.

Peterson would result in such relief, citing Gonzales v.

Conmi ssioner, T.C. Meno. 1999-332.3

Di scussi on

Petitioner filed his 2000 tax return on April 15, 2001,
accordingly section 7491(a) is applicable in the instant case.
However, neither party takes a position as to whether the burden
of proof has shifted to respondent under section 7491(a). W
conclude that resolution of the issue whether unallocated support
paynents constitute alinony or separate nai ntenance paynents does

not depend upon who has the burden of proof.

2 The notice of deficiency also contains an adjustnent of
$717 to the anmount of item zed deductions clained by petitioner
in his 2000 tax return. This adjustnent, which is conputational
in nature, stens fromrespondent’s disall owance of petitioner’s
cl ai med deduction for alinony paid.

3 Neither party cited Kean v. Conmi ssioner, T.C Meno.
2003-163. W note that Kean was deci ded on June 4, 2003, after
this case was subm tted.
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Paynents to support children generally are not deducti bl e.
Sec. 71(c). However, alinobny or separate maintenance paynents
general ly are deductible by the payor spouse. Sec. 215. Alinony
or separate mai ntenance paynents are defined by section 71(b),
whi ch provides in part:

SEC. 71(b). Alinony or Separate Mintenance
Paynent s Defi ned. --For purposes of this section--

(1) I'n general.—The term “alinmony or
separate mai ntenance paynent” nmeans any paynment in
cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunment
does not designate such paynent as a paynent
which is not includible in gross inconme under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers
of the sanme household at the tinme such
paynment is made, and

(D) there is no liability to nmake any

such paynent for any period after the death

of the payee spouse and there is no liability

to make any paynent (in cash or property) as

a substitute for such paynents after the

deat h of the payee spouse.

In the present case, the parties focus on whether the

requi renents of section 71(b)(1)(D) have been satisfied. These
requirenents are satisfied if petitioner had “no liability to

make any such paynent for any period after the death of the payee
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spouse [Ms. Peterson] and there [was] no liability to make any
paynment (in cash or property) as a substitute for such paynents
after the death of the payee spouse.” 1d. |If petitioner were
obligated to continue making unal |l ocated support paynents under
the pendente lite order after the hypothetical death of Ms.

Pet erson, then such paynents woul d be nondeductible child support
paynments instead of deductible alinony or separate maintenance
paynments. “Wet her such obligation exists nmay be determ ned by
the ternms of the applicable instrunment, or if the instrunent is
silent on the matter, by looking to State |law.” Kean V.

Conmi ssioner, T.C. Menp. 2003-163.

The pendente lite order issued by the New Jersey court did
not indi cate whether the unallocated support paynents would
term nate upon Ms. Peterson’s death. Hence, we turn to New
Jersey law to ascertain whether it would inply a postdeath |ega
obl i gati on.

New Jersey has a support statute authorizing courts to award
alinony or child support, either pending the divorce suit or
after final judgnment. This statute provides in relevant part:

Pendi ng any nmatrinonial action brought in this

State * * * the court nay make such order as to the

al i nrony or nai ntenance of the parties, and also as to

the care, custody, education and mai ntenance of the

children * * *  * * * (Orders so nade may be revised and

altered by the court fromtine to tine as circunstances

may require. [N.J. Stat. Ann. sec. 2A: 34-23 (West
2003); enphasis added. ]
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A court order regarding unall ocated support paynents is

nodi fiable. Farmlette v. Farmlette, 566 A 2d 835 (N. J. Super.
. Ch. Div. 1989). Moreover, the obligation to pay alinmony ends
at the recipient’s death, and upon such event, a court order
regarding alinmony is nodifiable. See N.J. Stat. Ann. sec. 2A: 34-

23 (West 2003); Jacobsen v. Jacobsen, 370 A 2d 65, 66 (N.J.

Super. C. Ch. Div. 1976).
In general, divorce proceedings abate wth the death of one

of the parties. Carr v. Carr, 576 A 2d 872, 875 (N.J. 1990).

| ssues of custody and support of children do not abate, however.

Jacobsen v. Jacobsen, supra at 66. Regarding the death of the

custodi al parent, New Jersey statutory |aw provides:

In case of the death of the parent to whomthe
care and custody of the mnor children shall have been
awar ded by the Superior Court, or in the case of the
death of the parent in whose custody the children
actually are, when the parents have been |iving
separate and no award as to the custody of such
children has been nmade, the care and custody of such
m nor children shall not revert to the surviving parent
wi t hout an order or judgnent of the Superior Court to
that effect. * * * [N.J. Stat. Ann. sec. 9:2-5 (West
2003) . ]

It “inplicitly recognizes the inherent right of the non-custodi al
parent to the reversion to his or her custody of the children
born of the marriage upon the custodial parent’s death and the

satisfaction of the statutory conditions.” Inre D T., 491 A 2d

7, 9 n.3 (NJ. Super. C. App. Dv. 1985) (referring to N.J.

Stat. Ann. sec. 9:2-5 (West 2003)).
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In Gonzales v. Comm ssioner, T.C Mno. 1999-332, we held

that the requirenent of section 71(b)(1) (D) had not been net and,
therefore, the unallocated support paynents were not alinony or
separ ate mai nt enance paynents. In so holding, we noted that New
Jersey statutes did not say whether unall ocated support paynents
termnated on the death of the payee spouse. W nonet hel ess
noted that a New Jersey court order regardi ng unall ocated support
paynments is nodifiable and that, under the particular facts of
&onzal es, the death of the payee spouse woul d not have
necessarily relieved the noncustodi al payor spouse of his
obligation to nmake unal |l ocated support paynents. W posited that
a court m ght have reduced the noncustodi al payor spouse’s
paynments rather than term nate them al t oget her.

Contrasting Gonzales v. Conmm ssioner, supra, is Kean v.

Conmi Ssi oner, supra. In the latter case, the Comm ssi oner

argued, and we agreed, that the unall ocated support paynents nade
pursuant to a New Jersey court order were alinony or separate

mai nt enance paynents. W noted, as a distinguishing factor, that
t he payor spouse had joint custody during the period when the
unal | ocat ed support paynents were made. W further noted the
general rule that divorce proceedings termnate with the death of
ei ther spouse. As such, the payor spouse in Kean woul d have
recei ved sole custody of the children if the payee spouse had

di ed during the pendency of the divorce proceeding, and there
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woul d be no | ogical reason for a court to order the payor spouse
to conti nue maki ng unal | ocat ed support paynents.

The present case is simlar to Kean v. Conm ssioner, supra.

During the 2000 taxable year, petitioner had joint |egal custody
of Marc and Christopher and residential custody of Christopher.
If Ms. Peterson had died during the pendency of the divorce
proceedi ng, such proceedi ng woul d have abated, while the issue of
residential custody of Marc woul d not have abated. Petitioner
woul d then have had to seek a court order or judgnment on this

i ssue, but absent unusual circunstances not present here, custody
woul d have reverted to petitioner. Simlar to Kean, there would
be no logical reason in the present case for the New Jersey court
to order that petitioner continue to nmake unall ocat ed support
payment s.

We concl ude that, under the particular facts of this case,
petitioner’s obligation to make unal |l ocated support paynents
during the pendency of the divorce proceedi ngs woul d have
termnated at Ms. Peterson’s death, and as such, the requirenents
of section 71(b)(1)(D) are satisfied. W further conclude that
unal | ocat ed support paynents nmade in the present case are alinony
or separate mai ntenance paynents for Federal incone tax purposes
and that such paynments in the anmount of $24,424 are deducti bl e by

petitioner under section 215.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

for petitioner.




